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Quash the Information with Motion to Suspend Arraignment
pending the resolution of this motion," dated April 18, 2017.1

Accused-movant Wenceslao claims a denial of his
fundamental right to due process during the preliminary
investigation proceedings with the Office of the Ombudsman for
Visayas (OMB-Visayas).2 He adverts Ito the fact that the OMB-
Visayas required him to file his counter-affidavit to the following
charges: [1] illegal use of public funds or property, under Article
220 of the Revised Penal Code (RPC); [2] falsification by public
officer, employee or notary or ecclesiastic minister, under Article
171 of the RPC; and [3] violation of Section 3 (e) of Republic Act
(R.A.) No. 3019.3 He filed his counter-affidavit in relation
thereto. However, the OMB-Visayas found probable cause
against him for violation of Section 3 ,(e)of R.A. No. 3019 on two
(2) counts and malversation through falsification of public
documents on twenty (20) counts;4 hence, he was not given the
opportunity to refute the latter charges against him. Relying on
the case of Parungao v. Sandigan"'ayan,5 he argues that the
crimes of malversation and technical malversation are entirely
distinct and different from each other. Therefore, a person

I
indicted for malversation cannot be later found guilty of
technical malversation and vice-versa. 6

He further notes that ~he penalty of the present crimes
charged are graver than those of the crimes in the complaint
filed by the Public Assistance and Corruption Prevention Office
(PACPO). Thus, the OMB-Visayas allegedly acted with grave
abuse of discretion when it found probable cause to indict him
for the crimes herein charged, without properly informing him
therefor, and without giving hirri the opportunity to answer
them.7

1pp. 235-561, Record
2 pp. 237-238, Record
3 P. 238, Record
4 p. 238, Record
5221 SeRA 349 (1993)
6 p. 238, Record
7 p. 241, Record
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Also, the accused-movant submits that there is no
probable cause to support the filing of criminal charges against
him.8 Allegedly, the OMB-Visayas failed to establish that: he
successfully misappropriated the funds in issue for his personal
use;9 that there was criminal intent or criminal negligence on
his part; 10 based on the affidavits of the residents and the
officials who purportedly received the questioned Polyethylene
(P.E.) Pipes, the disputed project caused no injury to any
party; 11there is no direct evidence showing that he knowingly
and voluntarily took advantage of his public position;12 and,
that doubt abounds on the veracity of the documents that were
used as basis for the second audit of the Commission on Audit
(COA).13Without the above-mentioned elements, he maintains
that he cannot be held liable for the crimes herein charged.14

Moreover, the accused-movant invokes good faith when he
ordered the disputed purchase of the P.E. Pipes for the
barangays in his municipality. He argues that: it would have
been irresponsible, negligent and counter-productive if he had
waited for the long process of obtaining city fund appropriations
despite the desperate calls of his constituents; 15 he was merely
performing his functions as chief executive and made a
judgment call without rnalice;16and, the purchase was made in
an emergency situation since there was a need to access a clean
and contaminant-free water source. 17 To support his
arguments, accused-movant Wenceslao cites Section 366 in
relation to Section 3613of the LocalGovernment Code, th~

8 p. 242, Record
9 p. 242, Record
10 p. 243, Record
11 pp. 244-245, Record
12 p. 246, Record
13 p. 247, Record
14 p. 242, Record
15 p. 243, Record
16 p. 244, Record
17 p. 244, Record
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Section 366. Procurement Without Public Bidding.-
Procurement of supplies may be made without the
benefit of public bidding under any of the following
modes:

a. Personal canvass of responsible merchants;
b. Emergency purchase;18
c. Negotiated purchase;
d. Direct purchase from manufacturers or

exclusive distributors; arid, I
e. Purchase from other government entities.

Section 368. Emergency Purchase. - In cases of
emergency where the need fbr the supplies is
exceptionally urgent or absolutely indispensable and
only to prevent imminent danger, to, or loss of life or
property, local government units rhay, through the local
chief executive concerned, make emergency purchases
or place repair orders, regardles~ of anlOunt, without
public bidding. x x x I

Accused-movant Wenceslao further alleges that conspiracy
does not exist in these cases. He points out that the evidence
used by the OMB-Visayasin the determination of the existence
of conspiracy was merely circumstantial, and not strong enough
to show the community of criminal design of all the accused in
these cases.l9 To bolster his argumynt, he invokes the case of
Lecaroz v. Sandiganbayan,20 to wit:

xxx Conspiracy must be established separately
from the crime itself and must meet the same degree of

i" j proof, i.e., proof beyond reasdnable doubt. While
conspiracy need not be established by direct evidence"
for it may be inferred from the conduct of the accused

. EmPha:~:'~~~~d~:~~~:":::~~rthecommissionofthecrim/7
19 p. 245, Record
20305 SeRA 396 (1999)
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taken together however[,] the evidence must reasonably
be strong enough to show community of criminal
design.

In addition to the afore-cited submissions, accused-
movant Wenceslao asserts that there was inordinate delay in
the resolution of the preliminary investigation of these cases
before the Officeof the Ombudsman, warranting the dismissal
of the present cases on the ground of a violation of his
constitutional right to speedy disposition of cases. He
chronicles the following factual antecedents surrounding the
preliminary investigation in these cases, viz:

34. As stated earlier, the instant case stemmed
from a letter request from Mr. Ramiro Radin, et. al, to
the Commission on Audit (COA) Regional Office VIII
dated November 24, 2004 requesting for a'
comprehensive audit on the Municipality of Merida.

35. The COA Central Office rendered its Decision
on 12 January 2007.

36. However, it was only on 17 September 2013, or
more than EIGHT (8) years since the COA Central
Office Decision was rendered, [that] the Ombudsman's
PACPO filed criminal charges against the Accused.

37. It was only on 27 June 2014, or almost a year
after, [that] the Deputy Ombudsman for the Visayas
required the Accused to file their respective counter-
affidavits.

38. As borne in the records, on 13 March 2015, the
Ombudsman issued a Resolution of even date finding
probable cause again~t Accused for twenty (20) counts
of Malversation through Falsification of Public
Documents and two (2) counts of violation of Section 3
(e) of RA 3019. On 26 April 2016, Accused fil~

t(1r1
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Motion for Partial Reconsideration, which was denied in
a Resolution dated 25 July 2016.

39. It was only on 5 December 2016 that the
Information in the instant case was filed.21

In its "Opposition" dated May 3, 2017,22 the prosecution
I

contends that the accused-movant waS given the opportunity to
submit his counter-affidavit and refute the charges against
him.23 According to the prosecution, the submissions made by
the accused-movant were extensively considered in resolving
the preliminary investigation before the OMB-Visayas.

Also, the prosecution points to the fact that the Court had
already made an independent determination of the existence of
probable cause in these cases in its Resolution dated December
19, 2016, 24 and, consequently, ordered the issuance of
warrants of arrest against all the accused.25

The prosecution further contends that the grounds relied
upon by the accused in his bid to quash the Informations
against him is not among the valid grounds enumerated in the
Rules of Court. It explains that the submissions of the accused-
movant in his present motion are matters of defense and
evidentiary are in nature, which are best passed-upon in a full-
blown trial.26 In support of its argument, the prosecution
inyokes the case of Clay & Feather International v.

Lichaytoo,27 thU~)(,
21 p. 248, Record
22 pp. 307-315, Record
23 p. 308, Record •. ~
24 p. 308, Record ~ ~
25 p. 309, Record
26 p. 310
27649 SeRA 516 (2011)
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The counter-allegations of respondents essentially
delve on evidentiary matters that are best passed upon
in a full-blown trial. The issues upon which the charges
are built pertain to factual matters that I cannot be
threshed out conclusively during the preliminary stage
of the case. Precisely, there is a trial for the presentation
of prosecution's evidence in support of the charge.28 The
presence or absence of the elements of the crime is
evidentiary in nature and is a matter of defense that
may be passed upon after a full-blown trial on the
merits. The validity and merits of a party's defense or
accusation, as well as admissibility of testimonies and
evidence, are better ventilated during trial proper than'
at the preliminary investigation leve1.29

Lastly, the prosecution submits that there was no
inordinate delay in I the disposition of the present cases before
the Office of the Ombudsman.30 It avers that the preliminary
investigation in these case~ commenced on March 27, 2014,
when the respondent (now accused-movant) was directed to file
his counter-affidavit. The prosecution stresses that despite the
voluminous records of these cases, the multiple transactions
involved, and the filing of a motion for reconsideration of the
accused-movant, twenty-two (22) Informations were filed before
the Sandiganbayan within a reasonable time on December 5,
2016.31

After an assiduous assessment of the arguments raised by
the parties, ,the, Court finds the subject motions bereft ofm~

28 Footnote omitted
29 Footnote omitted
30 p. 311, Record
31 p. 311, Record
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1. The filing of the
subject motion for
judicial determination
of probable cause is a
mere superfluity.

To begin with, it is jurisprudentially settled that the filing of
a motion for judicial determination oJ probable cause is a mere
superfluity since the Court is alreadt duty-bound to determine
the existence or non-existence of probable cause upon the filing
of a valid Information with it. Thus,' in De Los Santos~Dio v.
Court of Appeals,32 the Supreme Court ruled:

j
The second is one made by the judge to ascertain

whether a warrant of arrest should be issued against
the. accused. In this respect, the judge must satisfy
himself that, on the basis of the evidence submitted,
there is a necessity for placing the accused under
custody in order not to frustrate the ends of justice. If
the judge, therefore, finds no probciblecause, the judge
cannot be forced to issue the atres~warrant.33 Notably,
since the judge is already duty-bound to determine
the existence or non-existence of probable cause
for the arrest of the accused immediately upon the
filing of the information, the filing of a motion for
judicial determination of probable cause becomes a
mere superfluity,34 if not a deliberate attempt to
cut short the process by asking .the judge to weigh

32699 seRA 614 (2013)
33 Footnote omitted

. 34 Fdotnote omitted
35 Emphasis supplied
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This is precisely what the Court did in these cases. Upon
the filing of the Informations with it, the Court evaluated their
validity. After it found the same Informations to be valid, the
Court carefully reviewed the records of these cases and found
the existence of probable cause. Thus, it promulgated its
Resolution on December 19, 2016 declaring so and,
consequently, issued the warrants of arrest against all the
accused.36

At any rate, the Court will discuss the issue of probable
cause if only to show the baselessness of the accused-movant's
claim on the absence thereof.

11. There is sufficient
evidence which
establishes probable
cause against the
accused-movant and
his co-accused.

In determining probable cause,. the average man weighs the
facts and circumstances without resorting to the calibrations of
the rules of evidence of which he has no technical knowledge.37
He relies merely on common sense. 38 A finding thereof needs
only to rest on evidence showing that, more likely than not, a
crime has been committed and that it was committed by the
accused.39 It demands more than suspicion and requires less
than evidence that would justify conviction.40 A judicial
determination of probable cause is determined to address the
necessity of placing the accused under custody in order not to
frustrate the ends ofjUstice.~ .

"pp. 79-80, Reoo,d; pp. 1-2, R",olut;on ' d
37 Aguilar v. Department of Justice, 705 SCRA629 (2013) ~ ~ •
38/d ~

39 Hasegawa v. Giron, 703 SCRA 549 (2013) IU U
40 Viudez II v. Court of Appeals, 588 SCRA345 (2009); Emphasis supplied
41 Hao v. People, 735 SCRA312 (2014)
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Applying settled jurisprudence, the existence of probable
cause, or the lack thereof, should only be assessed based on the
elements of the crimes charged against the accused-movants
and their co-accused; namely: Section 3 (e) of R.A. No. 3019 and
malversation of public funds through falsification of public
documents vis-a-vis the evidence on record, in order to form a
belief that the said crimes have been committed and they were
probably committed by the accused-movant and his co-accused.
Here, the Informations charge the aGcused-movant and his co-
,accused with two (2) counts of violation of Section 3 (e) of R.A.
No. 3019 .and twenty (20) counts of malversation of public funds
or property through falsification of public documents under
Article 217 in relation to Articles 171 and 48 of the Revised
Penal Code.

Among the docume'nts attached to the subject Informations
are the following:

1. Resolution dated March 13, 2015, issued by the
Office of the Ombudsman- Vi~ayas (OMB-Visayas),
finding probable cause to indict accused-movant
Rodrigo M. Wenceslao and accused Elfida D.
Olagues, Josephine M. Mopon, :Nenita G. Ceniza and
Rosalinda W. Castro for the crimes of violation of
Section 3 (e) of R.A. No. 3019 on two (2) counts and
malversation through falsification of public
documents under Article 217 in relation to Articles
171 and 48 of the Revised Penal Code on twenty (20)
counts;42

2.· Order dated July 25, 2016, issued by the OMB-
Visayas, denying the respondents' Motion for Partial
Reconsideration filed by them on May 2,2016;43

3. Complaint/Affidavit filed by private complainants
Ramiro S. ,Radin, Bernardino Perez, Mario Ignacn

42 pp. 8-18, Record ~ /

" pp. 20-24, Reco,d ...-l d' ~
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Rogelio Casimiro, Erlinda Guiiiarez, Romeo Pening,
Eddie Autida and Dionisio Igot, dated February 23,
2006.44 This became the basis for the institution of a
criminal action against herein accused-movant and
his co-accused;

4. Counter-Affidavit of accused-movant Rodrigo M.
Wenceslao, together with its annexes "I" and "2,"
which was subscribed to by him on October 18/
2014;45

5. Counter-Affidavit of accused Elfida D. Olaguer,
together with its annexes "1," "2," and "3," which
was subscribed to by her on October 18, 2014;46

6. Counter-Affidavit of accused Josephine M. Mopon,47
together with its annexes" 1," "2," "3," and "4," which
was subscribed to by her on October 18, 2014;48

7. Counter-Affidavit of accused Nenita G. Ceniza,
together with its annexes "1," "2," and "3," which
was subscribed to by her on October 18, 2014;49

8. Counter-Affidavit of Rosalinda W. Castro, together
with its annexes "I" and "2," which was subscribed
to by her on October 18,2014;50

9. Affidavit of Amor Sanchez Zarco, subscribed and
sworn to by her on October 10,2014;51 and,

IO.Affidavit of Marcelino C. Giangco, subscribed ~

44 pp. 25-31, Record d
45 pp. 32-39, Record ~
46 pp. 40-49, Record \) \)
47 In its Resolution promulgated on April 24, 2017, the Court dismissed the cases against accused
Josephine M. Mopon upon a confirmation from the prosecution of the fact of death of the said accused,
pursuant to Article 89 of the Revised Penal Code.
48 pp. 50-59, Record
49 pp. 60-68, Record
50 pp. 69-78, Record
51"pp. 39, 49, 58, 68 & 78, Record
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After a thorough re-evaluation of the above-mentioned
documents, which form part of the records of these cases, the
Court maintains its finding of the eXistence of probable cause
that the crimes of violation of Sectiori 3 (e) of R.A. No. 3019 and
malversation of public funds through falsification of public
documents have been probably committed and that the
accused-movant and his co-accused are probably guilty thereof.

Extant from the records of these cases is a tabulation53 of
the disputed transactions, to wit:

PAYEE JEV No. CHECK DAtE AMOUNT PURPOSE
NO. OF

CHECK
I. RM. Wenceslao 100-04-03-091 232849 1113/04 Phn 75,000.00 PE Pines
2. R.M. Wenceslao 100-04-03-118 352757 01119/04 300,000.00 PE Pines
3. RM. Wenceslao lOO-04-04-120A 232832 01107/04 100,000.00 PE Pines
4 RM. Wenceslao 100-04-03-123 232833 01 Id7 104 100,000.00 PE Pines
5. RM. Wenceslao 100-04-03-130 232882 2/13/04 80,000.00 PE Pipes

232866 01 29 04 80,000.00
6. RM. Wenceslao 100-04-03-131 232946 03 30 04 200,000.00 PE Pines
7. RM. Wenceslao 100-04-03-133 232948 03 30 04 190,000.00 PE Pines
8. R.M. Wenceslao 100-04-03-135 352801 03 30 04 80,000.00 PE Pines
9. RM. Wenceslao 100-04-03-136 352803 03 30 04 100,000.00 PE Pines
10. RM. Wenceslao 100-04-03-139 352804 03 30 04 200,000.00 PE Pines
II. RM. Wenceslao 100-04-03-142 352753 01 09 04 100,000.00 PE Pines
12. RM. Wenceslao 100-04-05-195 232884 02 13 04 300,000.00 PE Pines
13. RM. Wenceslao 100:04-05-218 232905 03 11 04 300,000.00 PE Pines
14. RM. Wenceslao 100-04-05-228 352776 02 13 04 300,000.00 PE Pines
15. RM. Wenceslao 100-04-06-253 352882 06 11 04 320000.00 PE Pines
16. RM. Wenceslao 100-04-06- 260 232947 03 30 04 110,000.00 PE Pines
17. RM. Wenceslao 100-04-06-262 352900 06 28 04 150,000.00 PE Pines

TOTAL I Php3,085,OOO.00

PAYEE JEV No. CHECK DATE AMOUNT PURPOSE
NO. OF

CHECK
I. R.M. Wenceslao 100-04-03-128 232936 03/30/04 Php 300,000.00 Financial .

Assistance
2. RM. Wenceslao 100-04-05-208 352835 05/05/04 150,000.00 Financial

Assistance
3. RM. Wenceslao 100-04-06-256 352878 06/11/04 150,000.00 Financial

Assistance
TOTAL Php 600,000.00

52 p. 59, Record
53 pp. 10-11, Record
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A review of the records of these cases further reveal that:
in its Notice of Disallowance dated June 24, 2005, the COA
found that the reimbursement claims of the accused -movant for
[1] the alleged purchase of P.E. Pipes and [2] the "financial
assistance" extended to twenty-two (22) barangays of the
municipality which amounted to Php3,085,000.00 and
Php600,000.00, respectively, were irregular and illegal; hence,
the said amounts were disallowed in audit;54 in his Counter-
Affidavit dated October 18, 2014, accused Wenceslao concedes
the fact that the alleged purchase of the P.E. Pipes did not
undergo competitive public bidding;55it is also undisputed that
the said disbursements were made without authority from the
Sangguniang Bayan of Merida, Leyte, in the form of either an
Appropriations Ordinance or Resolutlon; there is no supporting
evidence that the P.E. Pipes in issue were actually purchased,
delivered, distributed, accepted and installed by their
beneficiaries; and, there is also no supporting evidence showing
that the questioned "Financial Assistance" was received by its
intended beneficiaries.

Based on the above circumstances, it appears, prima facie,
that the receipt by accused-movant Wenceslao of the amounts
of Php3,085,000.00 and Php600,000.00, representing the
reimbursement for the purported payments for the P.E. Pipes
and financial assistance to the barangays of the municipality
was irregular. Also, the Court finds that the alleged acts of all
the accused in these cases may have been done with their
acquiescence and active participation; hence, it likewise
appears that they have acted in conspiracy with one another to
achieve a common criminal design.

It is important to stress that the nature and objective of a
judicial determination of probable cause is merely to determine
whether there is sufficient ground to engender a well-founded
belief that a crime has been committed and that the accus~

a~54 pp. 28-30, R~cord
55 pp. 5-6, Counter-Affidavit; pp. 36-37, Record
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probably guilty thereof, and, consequently, be held for trial.56
,

Ill. (1) The presence or
absence of the
elements of the crime,
(2) the existence or
non-existence of good
faith and (3) the
presence or absence of
conspiracy are
matters of defense and
evidentiary in nature;
they are best passed-
upon after a full-blown
trial on the merits.

The presence
absence of
elements of
crime

or
the
the

In his bid to dismiss the cases against him, accused-
movant Wenceslao asserts that:· there is no probable cause to
support the filing of criminal charges against him, since the
OMB-Visayas failed to establish that he successfully
misappropriated the funds in controv:ersyfor his personal use;57
there was criminal intent or criminal negligence on his part;58
based on the affidavits of the residents and the officials who
received the questioned P.E. pipes, the disputed project caused

::,,:::: v

t:,.:: 6:::~8~~20:dthatthereis nodrrecteVi/7
57 p. 242, Record
58 p. 243, Record
59 pp. 244-245, Record
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showing that he knowingly and voluntarily took advantage of
his public position.60

The Court finds the consideration of these defenses at this
stage of the proceedings premature.

It is well-settled that the presence or absence of the
elements of the crime charged is evidentiary in nature and is a
matter of defense that is best passed-upon after a full-blown
trial on the merits. Likewise, the validity or merits of a party's
defense or accusation and the admissibility of testimonies and
evidence are better ventilated during trial proper.61 In People v.
Borje, Jr.,62 the Supreme Court, citing the case of People v.
Castillo,63 held:

Moreover, it was clearly premature on the part
of the Sandiganbayan to make a determinative
finding prior to the parties' presentation of their
respective evidence that there was no bad faith and
manifest partiality on the respondents' part and
undue injury on the part of the complainant. In Go
v. Fifth Division, Sandiganbayan,64 we held that "it
is well established that the presence or absence of
the elements of the crime is evidentiary in nature
and is a matter. of defense that may be best pp.ssed
upon after a full-blown trial on the merits.'65Also, it
would be unfair to expect the prosecution to present all
the evidence needed to secure the conviction of the
accused upon the filing of the information against the
latter. The reasoq is found in the nature and objective of

~ a preliminary investigation. Here, the public prosecu/? ~ .

p. 246, Record A ~~C
61 Singian, Jr. v. Sandiganbayan, 478 SCRA348 (2005) See also Unilever v. Tan, 715 SCRA36 (2014), United
Coconut Planters Bank v. looyuko, 534 SCRA322 (2007), People v. Yecyec 739 SCRA719 (2014), Clay and
Feather International, Inc. v. lichaytoo, 649 SCRA516 (2011) and lee v. KBCBank N.V., 610 SCRA117
(2010)
62744 SCRA399 (2014)
63590 SCRA95 (2009)
64521 SCRA270 (2007)
65 Emphasis supplied
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do not decide whether there I is evidence beyond
reasonable doubt of the guilt of the person charged;
they merely determine whether there is sufficient
ground to engender a well-founded belief that a crime
has been committed and that respondent is probably
guilty thereof, and should be held for trial.

(2) The existence or
non-existence of
good faith

The Court also finds the consideration of the defense of
good faith put-up by the accused-movant premature.

In DeZoso v. Desierto,66 the Supreme Court ruled that the
existence of good faith or the lack thereof is evidentiary in
nature and are matters of defense which can be best· passed
upon during trial, viz:

We agree with public respondents that the
existence of good faith or lack of it, as elements of
the crimes of malversation and violation of Section
3 (e), R.A. No. 3019, is evidentiary in nature. As a
matter of defense, it can be be$t passed upon after
a full-blown trial on the m~rits. The issue of
whether petitioners acted in :good faith is best
determined during the trial proper. 67 Public
prosecutors do not decide whether there is evidence
beyond reasonable doubt of the guilt of the person
charged. They merely determine whether there is
sufficient ground to engender a well-founded belief that
a crime has been committed and that the accused is
probably guilty thereof, and should be held for trial/7

66314 seRA 125 (1999) . ff
67 Emphasis supplied
68 Footnote omitted ~
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finding of probable cause does not require an inquiry as
to whether there is sufficient evidence to secure a
conviction. It is enough that prosecutors believe that the
act or omission complained of constitutes the offense
charged. Precisely, there is a trial for the reception of
evidence of the prosecution in support of the charges.

(3) The presence or
absence of
conspiracy

In the 200569 and 201370 decisions of the Supreme
Court in the ca~es both entitled "Singiq.n, Jr. v.
Sandiganbayan, JJ it was held that the alleged absence of
conspiracy among the accused is evidentiary in nature, the
truth of which can be best passed upon after a full-blown trial
on the merits, thus:

Suffice it to state that the alleged absence of any
. conspiracy among the accused is evidentiary in nature
and is a matter of defense, the truth of which can be
best passed upon after a full-blown trial on the merits.

The above ruling was reiterated by the Supreme Court in
the case of People v. GO,71 viz:

It is settled that the absence or presence of
conspiracy is factual in nature and involves
evidentiary matters.72 Hence, the allegation of
conspiracy against respondent is better left ventilated

69478 SCRA348 (2005)
70706 SCRA451 (2013)
71 719 SCRA 704 (2014)
72 Emphasis supplied
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before the trial court during trial, where respondent
can adduce evidence to prove ot disprove its presence.

IV. There . Was no
inordinate delay in
the proceedings before
the Office of the
Ombudsman-Visayas.

Accused-movant Wenceslao avers that his constitutional
right to speedy disposition of cases had been violated,
warranting the dismissal of the preseht cases.

The Court is not persuaded.

Jurisprudence abounds holding that although the
Constitution guarantees the right to speedy disposition of cases,
such speedy disposition is a flexible concept.73 To properly
define that concept, the facts and circumstances surrounding
each case must be evaluated and taken into account. There
occurs a violation of the right to a speedy disposition of a case
only when the proceedings are. attended by vexatious,
capnCIOUS, and oppressive delays, or when unjustified
postponements of the trial are sought and secured, or when
without cause or justifiable motive; a long period of time is
allowed to elapse without the party having his case tried.74

Consequently, a mere mathematical reckoning of the time
involved would not be suffident.75

The prosecution aptly points to the fact that the
preliminary investigation in these cases commenced on Marn

73 Ombudsman v. Jurado, 561 SCRA 135 (2008), See also Dacudao v. Gonzales, 688 SCRA 100"013/"
Enriquez v. Office of the Ombudsman, 545 SCRA618 (2008)
74 Dacudao v. Gonzales, 688 SCRA 109 (2013)
75 Ombudsman v. Jurado, 561 SCRA 135 (2008) See also Dacudao v. Gonzales, 688 SCRA 109 (2013), Enri uez
v. Office of the Ombudsman, 545 SCRA618 (2008)
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27, 2014.76 A reviewof the records of these cases show that: the
accused-movant was required to file his counter-affidavit on
June 27, 2014;77 he submitted his counter-affidavit on October
18,2014;78 in its Resolution dated March 13,2015, the Officeof
the Ombudsman found probable cause to indict the accused-
movant and his co-accused for the above-mentioned crimes;79
the same resolution was approved by Ombudsman Conchita
Carpio Morales on March 30, 2016;80 the accused-movant and
his co-accused filed a ((Motion for Partial Reconsideration" of the
Ombudsman's Resolution on May 2, 2016;81 in its Order dated
July 25,' 2016, the Office of the Ombudsman denied the said
motion;82 Ombudsman Conchita Carpio Morales likewise
approved the afore-cited Order on November4, 2016;83 and, the
Informations in these cases were filed before the Court on
December 5,2016.84

Based on the aforesaid circumstances, the Court does not
find the delay in the resolution of these cases before the Office
of the Ombudsman as vexatious, arbitrary, capricious or
oppressive. To stress, jurisprudence holds that the essential
ingredient in the administration of justice is that it must be
orderly and expeditious and is not mere speed.85

Notably, the period during which the records of these
cases were examined and reviewed, the time poured into the
research of pertinent laws and jurisprudence, the levels of
review that the case had to go through and the exercise of legal
judgment and di~cretion should also be taken into
consideration in determining the existence of inordinate delay.

/7

4~
76 p. 311, Record
77 p. 311, Record
78 p. 37, Record
79 p. 18, Record
80 p. 18, Record
81 p. 20, Record
82 p. 22, Record
83 p. 22, Record
84 p. 6, Record
85 Corpuz v. Sandiganbayan, 442 SeRA 294 (2004)
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To reit~rate, the protection under the right to a speedy
disposition of cases should not operate as to deprive the
government of its inherent prerogative in prosecuting criminal
cases or generally in seeing to it that all who approach the bar
of justice be afforded a fair opportunity to present their side.86
In C.0rpuz v. Sandiganbagan87 the Supreme Court ruled, viz:

, I

But it must be understood that an overzealous or
precipitate dismissal of a case may enable defendant,
who may be guilty, to go free with but having been tried,
thereby infringing the societal interest in trying people
accused of crimes by granting, them immunization
because of legal error. Not too long ago, we emphasized
that:

[T]he State, like any other litigant, is
entitled to its day in court, and to a reasonable
opportunity to present its case. IAhasty dismissal
such as the one in question, instead of
unclogging dockets, has actually increased the
workload of the justice system as a whole and
caused uncalled-for delays in the final resolution

I .

of this and other cases. Unwittingly, the
precipitate action of the respondent court,
instead of easing the burden of the accused,
merely prolonged the litigation and ironically
enough, unnecessarily delayed I the case in the
process, causing the very evil it apparently
sought to avoid. Such action does not inspire
public confidence in the administration ofjustice.

Finally, accused-movant Wenceslao asserts that his
constitutional right to due process was violated when he was
indicted for the crimes herein charged because he was not given
. the opportunity to answer them. $8 He bewails that he was only
made to answer for the following crimes during the preliminary

86 Dansal v. Fernandez, Sr., 327 SCRA 145 (2000) . ~
87442 SCRA294 (2004)
88 p. 238, Record
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investigation of these cases, namely: [1] illegal use of public
funds or property, under Article 220 of the Revised Penal Code
(RPC);[2] falsification by public officer, employee or notary or
ecclesiastic minister, under Article 171 of the RPC; and [3]
violation of Section 3 (e)of Republic Act (R.A.)No. 3019.89

It is settled that the essence of due process is simply the
opportunity to be heard.90 In Shu v. Dee,91 the Supreme Court
ruled that there is sufficient compliance with the requirements
of due process when a party is given a chance to be heard
through his motion for reconsideration.

Notably, the accused-movant and his co-accused had
already raised the above-mentioned issue in their Motion for
Partial Reconsideration filed with the OMB-Visayas on May 2,
2016 ..The OMB-Visayas directly passed-upon this issue in its
Order dated July 25,2016, to wit:

It must be emphasized that respondents were
given a copy of the complaint including all the attached
annexes when they were required to submit their
Counter-Affidavit to rebut the allegation against them,
thus due process was already served. In the conduct of
preliminary investigation, the investigator is not bound
by the nomenclature of the complaints. It is upon the
evaluation of evidence presented which determines the
possible crime / s committed.

As stated in the case of Pilapil v. Sandiganbayan,
et al. "petitioner loses sight of the fact that preliminary
investigation is merely inquisitorial, and it is ofte~

89 P. 238, Record
90 Shu v. Dee, 723 SCRA512 (2014); See also Vivo v. PAGCOR,707 SCRA276 (2013), Republic v. Caguioa,
691 SCRA306 (2013), Demaala v. Sandiganbayan, 771 SCRA1 (2014), and Ynot v. lAC, 148 SCRA659 to
(1987)
91723 SCRA512 (2014)
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only means of discovering whether a person may be
reasonably charged with a crime, to enable the
prosecutor to prepare his complaint or information. The
preliminary designation of the offehse in the directive to
file a counter-affidavit and affidavits of one's witness is
not conclusive. Such designation· is only a conclusion
of law of Deputy Ombudsman Domingo. The
Ombudsman is not bound by th~ said qualification of
the crime. Rather, he is guided by the evidence
presented in the course of the preliminary investigation
and on the basis of which, he may formulate and
designate the offense and. direct the filing of the
corresponding information."92

In sum, the Court does not see any cogent reason to
depart from its fiIiding of probable calise in these ·cases. The
Court also finds that there was no inordinate delay in the
proceedings before the Office of the Ombudsman nor was there
a violation of the accused-movant's constitutional right to due
process.

WHEREFORE, the Court [1] ,DENIES accused Rodrigo
Miaga Wenceslao's ((Motion to Quash'Information with Motion to
Suspend Arraignment" dated April 18, 2017;93 and [2]
lVlAINTAINS ITS FINDING OF THE EXISTENCE OF PROBABLE
CAUSE against all the accused in these cases.

Accordingly, set the arraignment of accused Rodrigo Miaga
Wenceslao on August 22,2017, at 1:30 in the afternoon.

The Court NOTES accused Rodrigo Miaga Wenceslao's
((Motionfor Judicial Determination of Probable Cause" dated April
18, 2017.9~

92 p. 21, Record
93 pp. 235-561, Record
94 pp. 235-561, Record
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